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after the last day for the parties to submit
additions to the record.

(9) The presiding officer shall forward his
or her recommendation to the Executive
Secretary who shall promptly certify the en-
tire record, including the recommendation
to the Board of Directors or its designee. The
Executive Secretary’s certification shall
close the record.

(d) Written submissions in lieu of hearing.
The applicant or the bank may in writing
waive a hearing and elect to have the matter
determined on the basis of written submis-
sions.

(e) Failure to request or appear at hearing.
Failure to request a hearing shall constitute
a waiver of the opportunity for a hearing.
Failure to appear at a hearing in person or
through an authorized representative shall
constitute a waiver of hearing. If a hearing is
waived, the person shall remain barred under
section 19.

(f) Decision by Board of Directors or its des-
ignee. Within 60 days following the Executive
Secretary’s certification of the record to the
Board of Directors or its designee, the Board
of Directors or its designee shall notify the
affected person whether the person shall re-
main barred under section 19. The notifica-
tion shall state the basis for any decision of
the Board of Directors or its designee that is
adverse to the applicant.

Subpart N—Rules and Procedures Ap-
plicable to Proceedings Relating
to Suspension, Removal, and Pro-
hibition Where a Felony Is
Charged

§308.161 Scope.

The rules and procedures set forth in this
subpart shall apply to the following pro-
ceedings:

(a) To suspend an institution-affiliated
party of an insured state nonmember bank,
or to prohibit such party from further par-
ticipation in the conduct of the affairs of the
bank, where the individual is charged in any
state, Federal, or territorial information or
indictment, or complaint, with the commis-
sion of, or participation in, a crime involving
dishonesty or breach of trust punishable by

12 CFR Ch. lll (1-1-98 Edition)

imprisonment exceeding one year under
state or Federal law; or

(b) To remove from office or to prohibit an
institution-affiliated party from further par-
ticipation in the conduct of the affairs of the
bank, except with the consent of the Board
of Directors or its designee, if continued
service or participation by such party poses
a threat to the interests of the bank’s de-
positors or threatens to impair public con-
fidence in the depository institution, where a
judgment of conviction or an agreement to
enter a pre-trial diversion or other similar
program is entered against such party, not
subject to further appellate review, has been
entered against the individual for the com-
mission of, or participation in, a crime in-
volving dishonesty or breach of trust punish-
able by imprisonment exceeding one year
under state or Federal law.

§308.162 Relevant considerations.

(a)(1) In proceedings under §308.161 (a) and
(b) for a suspension, removal or prohibition
order, the following shall be considered:

(i) Whether the alleged offense is a crime
which is punishable by imprisonment for a
term exceeding one year under state or Fed-
eral law, and which involves dishonesty or
breach of trust; and

(ii) Whether continued service or participa-
tion by the institution-affiliated party may
pose a threat to the interest of the bank’s
depositors, or threatens to impair public
confidence in the bank.

(2) Additional factors in the specific case
that appear relevant to its decision to con-
tinue in effect, rescind, terminate, or modify
a suspension, removal or prohibition order
may be considered.

(b) The question of whether an institution-
affiliated party charged with a crime is
guilty of the crime charged shall not be tried
or considered in a proceeding under this sub-
part.

§308.163 Notice of suspension, and orders of
removal or prohibition.

(a) Notice of suspension or prohibition. (1)
The Board of Directors or its designee may
suspend or prohibit from further participa-
tion in the conduct of
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